
ORDINANCE NO. 2022-03

AN ORDINANCE OF THE CITY COMMISSION OF THE CITY OF
CLEWISTON, HENDRY COUNTY, FLORIDA, CREATING A NEW
“FIREFIGHTERS RETIREMENT SYSTEM” UNDER CHAPTER 2,
ARTICLE IV; PROVIDING FOR SEVERABILITY; PROVIDING FOR
CONFLICTING ORDINANCES; AND PROVIDING FOR AN
EFFECTIVE DATE.

WHEREAS, the City Commission of the City of Clewiston desires to create

a retirement plan for firefighters;

NOWTHEREFORE, BE IT ENACTED bythe CityCommission of Clewiston,

Florida as follows:

SECTION 1 . Chapter 2, Article IV, of the City of Clewiston City Code is hereby

amended as follows:
ARTICLE IV

FIREFIGHTERS RETIREMENT SYSTEM

Sec. 2-1 12. - CREATION OF FIREFIGHTERS PENSION TRUST FUND

There is hereby created and established a trust fund for the benefit of the
Firefighters of the City of Clewiston, Florida to be known as the City of Clewiston
Firefighters Retirement System.

Sec. 2-113. - DEFINITIONS.

As used herein, unless otherwise defined or required by the context, the
following words and phrases shall have the meaning indicated:

Accumulated Contributions means a Member’s own contributions with
interest at a rate to be determined from time to time by the Board.

Actuarial Equivalent means a benefit or amount of equal value, based upon
the MP-201 8 combined healthy mortality table, blended 50% male and 50%
female, with no projection, and an interest rate equal to seven percent (7%)
per year.
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Average Final Compensation means the average Salary of the best five (5)
years of the last ten (1 0) years of Credited Service prior to retirement,
termination or death.

Beneficiary means the person or persons entitled to receive benefits
hereunder at the death of a Member who has or have been designated in
writing by the Member and filed with the Board. If no such designation is in
effect or if no person so designated is living at the time of death of the
Member, the Beneficiary shall be the estate of the Member.

Boardmeans the Board of Trustees, which shall administer and manage the
System herein provided and serve as trustees of the Fund.

Citymeans the City of Clewiston, Florida.

Code means the Internal Revenue Code of 1986, as amended from timeto
time.

Credited Service means the total number of years and fractional parts of
years of employment with the City as a Firefighter (including service prior to
the implementation of the pension plan).

The years of fractional parts of years that a Member serves in the military
service of the Armed Forces of the United States, voluntarily or involuntarily,
for the purpose of going on active duty, shall be added to his years of
Credited Service for all purposes, including vesting, pursuant to conditions
that are required or permitted under state and federal law, as amended from
time to time, provided that the Firefighter must return to his employment as
a Firefighter within one (1) year from the date of his military discharge or
release from active service under honorable conditions and in the case of
non-intervening service must make a payment to the System in the amount
that he or she would have contributed had he or she not entered the military.
No contribution shall be required to purchase intervening military service.
This Section is intended to meet or exceed the minimum requirements of the
Uniformed Services Employment and Reemployment Rights Act (USE RRA),
(P.L. 1032-353). To the extent that this Section does not meet the minimum
standards of USERRA, as it may be amended from time to time, the
minimum standards shall apply.

Effective Date means Jánuaryf[2022, upon adoption of this Ordinance.

Fire Department means the Fire Department of the City.

Firefighter means an actively employed full-time person or volunteer
employed by the city, including his initial probationary employment period,
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who is certified as a firefighter as a condition of employment in accordance
with the provisions of § 633.408, Florida Statutes, and whose duty it is to
extinguish fires, to protect life and to protect property. The term includes all
certified, supervisory, and command personnel whose duties include, in
whole or in part, the supervision, training, guidance, and management
responsibilities of full-time firefighters, part-time firefighters, volunteer
firefighters or auxiliary firefighters but does not include part-timefirefighters
or auxiliary firefighters.

Fund means the trust fund established herein as part of the System.

Masculine Gender as used herein, unless the context specifically requires
otherwise, shall include both feminine and masculine genders.

Member means an actively employed Firefighter who fulfills the prescribed
membership requirements. Any benefit improvements which might be made
in the future shall apply prospectively and shall not apply to Members who
terminate employment or who retire prior to the effective date of any
ordinance adopting such benefit improvements, unless such ordinance
specifically provides to the contrary.

Salary means the total amount of W-2 compensation plus tax exempt, tax
sheltered and tax deferred items of income, but excluding overtime, extra
duty or special detail work performed on behalf of a second party employer,
and payments for unused sick or annual leave at termination of employment.

Spouse means the lawful wife or husband of a Member at the time of pre
retirement death or retirement.

System means the City of Clewiston Firefighters Retirement System as
contained herein and all amendments thereto.

Vesting means ten (10) years of Credited Service before the Member is
entitled to 100% of his service benefits.

Sec. 2-114. - MEMBERSHIP

(a) Conditions of Eligibility

(1) Full-time employees who are classified as full-time sworn
Firefighters and Volunteer Firefighters shall participate in the
System as a condition of employment.
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(b) Membership

Each Firefighter shall complete a form prescribed by the Board
providing the following information:

(1 ) Designation of a Beneficiary for Beneficiaries, and

(2) Authorization of payroll deduction, and

(3) Any other information deemed necessary or appropriate by the
Board.

(c) Change in Designation of Beneficiary

A Member may from time to time change his designated Beneficiary
by written notice to the Board upon forms provided by the Board.
Upon such change, the rights of all previously designated
Beneficiaries to receive any benefits under the System shall cease.

Sec. 2-1 1 5. - BOARD OF TRUSTEES

(a) The sole and exclusive administrative of and responsibility for the
proper operation of the System and for making effective the
provisions ofthis ordinance are hereby vested in a Board of Trustees.
The Board of Trustees is hereby designated as the plan administrator.
The Board of Trustees shall consist of five (5) Trustees, two (2) of
whom, unless otherwise prohibited by law, shall be legal residents of
the municipality who shall be appointed by the City Council, two (2) of
whom who shall be full-time Firefighter Members of the System who
shall be elected by a majority of the Firefighters who are Members of
the System. The fifth Trustee shall be chosen by a majority of the
previous four Trustees as provided for herein, and such person’s
name shall be submitted to the City Council. Upon receipt of the fifth
person’s name, the City Council shall, as a ministerial duty, appoint
such person to the Board of Trustees as its fifth Trustee. The fifth
Trustee shall have the same rights as each of the other four (4)
Trustees appointed or elected as herein provided and shall serve a
four (4) year term unless he sooner vacates the office. Each resident
Trustee shall serve as Trustee for a period of four (4) years, unless he
sooner vacates the office or is sooner replaced by the City Council at
whose pleasure he shall serve. Each Firefighter Trustee shall serve
as Trustee for a period of four (4) years, unless he sooner leaves the
employment of the City as a Firefighter or otherwise vacates his office
as Trustee, whereupon a successor shall be chosen in the same
manner as the departing Trustee. Each Trustee may succeed himself
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in office. The Board shall establish and administer the nominating
and election procedures for each election. The Board of Trustees
shall meet at least quarterly each year. The Board of Trustees shall
be a legal entity with, in addition to other powers and responsibilities
contained herein, the power to bring and defend lawsuits of every
kind, nature and description.

(b) The Trustees shall, by a majority vote, elect a Chairman and a
Secretary. The Secretary of the Board shall keep a complete minute
book of the actions, proceeding, or hearings of the Board. The
Trustees shall not receive any compensation as such, but may
receive expenses and per diem as provided by the law.

(c) Each Trustee shall be entitled to one vote on the Board. A majority
of the Board shall be necessary for any decision by the Trustees at
any meeting of the Board. A Trustee shall have the right to abstain
from voting as the result of a conflict of interest provided that Trustee
complies with the provisions of Section 1 1 2.31 43, Florida Statutes.

(d) The duties and responsibilities of the Board shall include, but not
necessarily be limited to, the following:

(1) To construe the provisions of the System and determine all
questions arising thereunder.

(2) To determine all questions relating to eligibility and
membership.

(3) To determine and certify the amount of all retirement
allowances or other benefits hereunder.

(4) To establish uniform rules and procedures to be followed for
administrative purposes, benefit applications and all matters
required to administer the System.

(5) To distribute to Members, from time to time, information
concerning the System.

(6) To receive and process all applications for benefits.

(7) To authorize all payments whatsoever from the Fund, and to
notify the disbursing agent, in writing, of approval benefit
payments and other expenditures arising through operation of
the System and Fund.
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(8) To have performed actuarial studies and valuations at least as
often as required by law, and make recommendations
regarding any and all changes in the provisions of the System.

(9) To retain the services of an administrator to assist the Board
in the administration of the System.

(1 0) To perform such other duties as are necessary or appropriate
prudently to administer the System.

(1 1 ) To invest and re-invest the assets of the pension system.

Sec. 2-1 1 6. - FINANCES AND FUND MANAGEMENT.

Establishment and Operation of the Fund

(a) As part of the System, there is hereby established the Fund, into
which shall be deposited all of the contributions and assets
whatsoever attributable to the System.

(b) The actual custody and supervision of the Fund (and assets thereof)
shall be vested in the Board. Payment of benefits and disbursements
from the Fund shall be made bywritten authorization from the Board.

(c) All funds of the System may be deposited by the board with the
Finance Director of the municipality, acting in a ministerial capacity
only, who shall be liable in the same manner and to the extent ashe
is liable for the safekeeping of funds for the municipality. However,
any funds so deposited with the Finance Director of the municipality
shall be kept in a separate fund by the Finance Director or clearly
identified as such funds ofthe System. In lieu thereof, the Board shall
deposit the funds of the System in a qualified public depository as
defined in 280.02, Florida Statutes, which depository with regard to
such funds shall conform to and be bound by all of the provisions of
Chapter 280, Florida Statutes. In order to fulfill its investment
responsibilities as set forth herein, the Board may retain the services
of a custodian bank, and investment advisor registered under the
Investment Advisors Act of 1940 or otherwise exempt from such
required registration, an insurance company licensed to do business
in Florida, or a combination of these, for the purposes of investment
decisions and management. Such investment manager shall have
discretion, subject to any guidelines as prescribed by the Board, in the
investment of all Fund assets.
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(d) All funds and securities of the System may be commingled in the
Fund, provided that accurate records are maintained at all times
reflecting the financial composition of the Fund, including accurate
current accounts and entries as regards to the following:

(1) Current amounts ofAccumulated Contributions of Members on
both an individual and aggregate account basis, and

(2) Receipts and disbursements, and

(3) Benefit payments, and

(4) Current amounts clearly reflecting all monies, funds and assets
whatsoever attributable to contributions and deposits from the
City, and

(5) All interest, dividends and gains (or losses) whatsoever, and

(6) Such other entries as may be properly required so as to reflect
a clear and complete financial report of the Fund.

(e) An audit shall be performed annually by a certified public accountant
for the most recent fiscal year of the City showing a detailed listing of
assets and liabilities, and a statement of all income and
disbursements during the year. Such income and disbursements
must be reconciled with the assets at the beginning and end of the
year. Such report shall reflect a complete valuation of assets as well
as other items normally included in a certified audit.

(f) The Board shall have the following investment powers and authority:

(1) The Board shall be vested with full legal title to said Fund. No
amendment, legislative act, or ordinance shall be adopted
which shall have the effect of reducing the then-vested
accrued benefits of the Firefighters, retirees, or their
beneficiaries. All contributions from time to time paid into the
Fund, and the income thereof, without distinction between
principal and income shall be held and administered by the
Board or its agent in the Fund and the Board shall not be
required to segregate or invest separately any portion of the
Fund.

(2) All monies paid into or held in the Fund shall be invested and
reinvested by the Board. The Board shall have the authority to
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invest in all investments allowed underthe provisions of Florida
Statutes Chapters 112 and 175.

(3) No person or entity shall be liable for the making, retention or
sale of any investment or reinvestment made as herein
provided, nor for any loss or diminishment of the Fund, except
that due to his or its own negligence, willful misconduct or lack
of good faith.

(4) The Board may cause any investment in securities held by it to
be registered in or transferred into its name as Trustee or into
the name of such nominee as it may direct, or it may retain
them unregistered and in form permitting transferability, but the
books and records shall at all times show that all investments
are part of the Fund.

(5) The Board is empowered, but is not required, to vote upon any
stocks, bonds, or securities of any corporation, association, or
trust and to give general or specific proxies or powers of
attorney with or without power substitution; to participate in
mergers, reorganizations, recapitalizations, consolidations, and
similar transactions with respect to such securities; to deposit
such stock or other securities in any voting trust or any
protective or like committee with the Trustees or with
depositories designated thereby; to amortize or fail to amortize
any part or all of the premium or discount resulting from the
acquisition or disposition of assets; and generally to exercise
any of the powers of an owner with respect to stocks, bonds,
or other investments comprising the Fund which it may deem
to be the best interest of the Fund to exercise.

(6) The Board shall not be required to make any inventory or
appraisal or report to any court, nor to secure any order of the
court for the exercise of any power contained herein.

(7) Where any action which the Board is required to take or any
duty or function which it is required to perform either under the
terms herein or under the general law applicable to it as
Trustee under this ordinance, can reasonably be taken or
performed only after receipt by it from a Member, the City, or
any other entity, of specific information, certification, direction
or instructions, the Board shall be free of liability in failing to
take such action or perform such duty or function until such
information, certification, direction or instruction has been
received by it.
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(8) Any overpayments or underpayments from the Fund to a
Member or Beneficiary caused by errors of computation shall
be adjusted with interest at a rate per annum approved by the
Board in such a manner that the actuarial equivalent of the
benefit to which the Member or Beneficiary was correctly
entitled to, shall be paid. Overpayments shall be charged
against payments next succeeding the correction or collected
in another manner if prudent. Underpayments shall be made
up from the Fund in a prudent manner.

(9) The Board shall sustain no liability whatsoever for the
sufficiency of the Fund to meet the payments and benefits
herein provided for. However, nothing herein is to be
construed as relieving the Board from its fiduciary liabilityto the
Fund.

(1 0) In any application to or proceeding or action in the courts, only
the Board shall be a necessary party, and no Member or other
person having an interest in the Fund shall be entitled to any
notice or service of process. Any judgment entered in such a
proceeding or action shall be conclusive upon all persons.

(11) Any of the foregoing powers and functions reposed in the
Board may be perlormed or carried out by the Board through
duly authorized agents, provided that the Board at all times
maintains continuous supervision over the acts of any such
agent; provided further, that legal title to said Fund shall always
remain in the Board.

Sec. 2-1 17. - CONTRIBUTIONS.

(a) Member Contributions.

(1) Amount. Beginning on January 1 , 2022, each Member of the
System shall be required to make regular contributions to the
Fund in the amount of five percent (5%) of his Salary. The
contributions made by each Member to the Fund shall be
designated as employer contributions pursuant to 414(h) of the
Code. Such designation is contingent upon the contributions
being excluded from the Members’ gross income for Federal
Income Tax purposes. For all other purposes of the System,
such contributions shall be considered to be Member
contributions.
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(2) Method. Such contributions shall be made by payroll
deduction.

(b) State Contributions.

Any monies received or receivable by reason of laws of the State of
Florida, for the express purpose of funding and paying for retirement
benefits for Firefighters of the City shall be deposited in the Fund
comprising part of this System immediately and under no
circumstances more than five (5) days after receipt by the City.

(c) City Contributions.

So long as this System is in effect, the City shall make contributions
to the Fund in an amount equal to the total normal costs plus the
additional amount required to fund any actuarial deficiency shown by
an actuarial valuation as provided in part VII of Chapter 112, Florida
Statutes.

(d) Other.

Private donations, gifts and contributions shall be deposited to the
Fund, but such deposits must be accounted for separately and kept
on a segregated bookkeeping basis. Funds arising from these
sources shall be used to reduce Member contributions.

Sec. 2-1 1 8. - BENEFIT AMOUNTS AND ELIGIBILITY.

(a) Normal Retirement Date.

A Member’s normal retirement date shall be the first day of the month
coincident with or the next following the earlier of attainment of age
fifty-five (55) and the completion of ten (1 0) years of Credited Service
or the attainment of age fifty-two (52) and the completion of twenty-
five (25) years of Credited Service. A Member may retire on his
normal retirement date or on the first day of any month thereafter, and
each Member shall become one hundred percent (100%) vested in
his accrued benefit on the Member’s normal retirement date. Normal
Retirement under the System is retirement from employment with the
Fire Department on or after the normal retirement date.

(b) Normal Retirement Benefit.

A Member retiring hereunder on or after his normal retirement date
shall receive a monthly benefit which shall commence on his
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retirement date and be continued thereafter during his lifetime, but at
least one hundred and twenty (1 20) monthly payments. The monthly
retirement benefit shall equal two and three-fourths 2.75 percent of
Average Final Compensation multiplied by Credited Service.

(c) Early Retirement Date.

A Member may retire on his early retirement date which shall be the
first day of any month coincident with or next following the later of the
attainment of age fifty (50) and the completion of ten (1 0) years of
Credited Service. Early retirement under the System is retirement
from employment with the Fire Department on or after the early
retirement date and prior to the normal retirement date.

(d) Early Retirement Benefit.

A Member retiring hereunder on his early retirement date may receive
either a deferred or an immediate monthly retirement benefit payable
in the same form as for normal retirement as follows:

(1 ) A deferred monthly retirement benefit which shall commence
on what would have been his normal retirement date had he
continued employment as a Firefighter and shall be continued
on the first day of each month thereafter. The amount of each
such deferred monthly retirement benefit shall be determined
in the same manner as for retirement on his normal retirement
date except that Credited Service and Average Final
Compensation shall be determined as of his early retirement
date; or

(2) An immediate monthly retirement benefit which shall
commence on his early retirement date and shall be continued
on the first day of each month thereafter. The benefit payable
shall be as determined in paragraph (1) above, reduced by 3%
for each year by which his early retirement date precedes the
date which would have been his normal retirement date had he
continued employment as a Firefighter.
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Sec. 2-119. - PRERETIREMENT DEATH.

(a) Benefit Payable in the Event of Death Prior to Ten (10) Years of
Service

If the service of a Member is terminated by reason of his death prior
to his tenth year of service in the Plan, there shall be payable to the
Member’s designated Beneficiary the Member’s Accumulated
Contributions.

(b) Benefit Payable in Event of Death on or After Ten (1 0) Years of
Service

If the service of a Member is terminated by reason of his death on or
after ten (1 0) years of service, there shall be payable to the Member’s
designated Beneficiary beginning on the first date of the month
coincident with or next following the date of death for a period of ten
(10) years. The benefit will be calculated as for Normal Retirement
based on the deceased Member’s Credited Service and Average
Final Compensation, and actuarially reduced to reflect the
commencement of benefits prior to the Normal Retirement Date. If
the sole Beneficiary is the surviving Spouse, then the Spouse may
elect to receive the full accrued benefit payable for ten (1 0) years
beginning on the Member’s otherwise Normal Retirement Date or
Early Retirement Date (benefit will be reduced for Early Retirement).

Sec. 2-120. - DISABILITY.

(a) Disability Benefits On-Duty.

Each Member who shall become totally and permanently disabled to
the extent that he is unable, by reason of a medically determinable
physical or mental impairment, to render useful and efficient service
as a Firefighter, which disability was directly caused by the
performance of his duty as a Firefighter, shall, upon establishing the
same to the satisfaction of the Board, be entitled to a monthly pension
equal to the accrued pension benefit as of the date of disability.
However, in no event shall the benefit be less than forty-two percent
(42%) of his or her average monthly compensation as of the
Firefighter’s disability retirement date.

Any condition or impairment of health of a Member caused by
tuberculosis, hypertension, heart disease, or hardening of the arteries,
resulting in total or partial disability or death, shall be presumed to be
accidental and suffered in line of duty unless the contrary is shown by
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competentevidence.Any condition or impairmentof health caused
directly or proximatelyby exposure,which exposureoccurredin the
active perlormanceof duty at somedefinite time or place without
willful negligenceon the part of the Firefighter, resulting in total or
partial disability, shall be presumedto be accidentaland sufferedin
the line of duty, providedthatsuchFirefightershall havesuccessfully
passeda physical examinationupon enteringsuch service,which
physicalexaminationincludingelectrocardiogramfailed to revealany
evidenceof suchcondition and, further that such presumptionshall
not apply to benefits payableunder or granted in a policy of life
insuranceor disability insurance.

A line-of-duty disability basedupon a mental injury shall not be
grantedunlessit is provenby clearandconvincingevidencethat the
injury wasthe resultof sudden,unexpectedandextraordinarystress
directly relatedto theMember’semployment.Extradutyassignments
for Firefightersshall be consideredin the line of duty for disability
purposes.

(b) Disability BenefitsOff-Duty.

EachMemberwith ten (1 0) yearsor moreCreditedServicewho shall
becometotally and permanentlydisabledto the extent that he is
unable, by reasonof a medically determinablephysical or mental
impairment, to renderuseful and efficient serviceas a Firefighter,
which disability is not directlycausedby theperformanceof his duties
asa Firefighter,shall, upon establishingthe sameto thesatisfaction
of the Board, be entitledto theaccruedpensionbenefitasof thedate
of disability. However, in no event shall the benefit be less than
twenty-fivepercent(25%)of hisor heraveragemonthlycompensation
asof the Firefighter’sdisability retirementdate.

(c) Disability Application.

An application for disability must be filed while the Member is
employedby the City of Clewiston.

(d) ConditionsDisqualifyingDisability Benefits.

EachMemberwho is claimingdisabilitybenefitsshallestablish,to the
satisfactionof the Board that such disability was not occasioned
primarily by:

(1) Excessiveor habitualuseof any drugs, intoxicantsor
narcotics.
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